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IN THE FiFTH DISTRICT COURT

WASHINGTON COUNTY, STATE OF UTAH

DEFENDANT'S MOTION TO QUASH
SUBPOENA DUCES TECUM
{Filed Under Seal)

Case No. 061500526

Judge James L. Shumate

Frag #

sefe

isaacson, £

hereby oy s
counsal for

seeks relighus

it by and through his counsel of record, Walter F, Bugden and Tara L.

sk & Isaacson, LL.C., and Richard Wright, Wright, Judd & Winckler,

i quash the Subpoena Duces Tecum served upon Jeffrey Shields,

+ Wisan, Special Fiduciary of the United Effort Plan. Said subpoena

rsords protected by the First Amendment of the U.S. Constitution and
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Article |, & oo 4 of the Utah Constitution. The subpoena should be quashed

because it == confidential, sacred religious records which are unrelated to
allegatons 2t leffs was an accomplice to the rape of Elisa Wall." Because the audio
recording i+ . ulated to the instant charges, the disclosure of the confidential record
infringes Lo effs’ rights of conscience and freedom of religion. A copy of the audio

recording v i e provided to this Court for in camera review,

STATEMENT OF FAGCTS

Ors Lo=pinmber 5, 2007, the prosecutor in the instant case issued a subpoena
duces tecun raouiring Mr. Shields to produce an audio recording in which Jeffs refers
to his reaeriags o & minor girl, The recording is a dictation made by Jeffs on August 7,
2006, In wh i i chronologies his activities as the spiritual leader and president of the
FLES chusc . 7w dictation would be reduced to writing and become part of the
confidentis! ~isiorical records of the FLDS Church. The recording contains information
deemed sa. i nind confidential by the FLDS Church, including references 1o sacred

ordinanses &oohings, and revelations.  In the dictation, Jeffs memorialized the fact

5

that he acin:lsrad a sacred ordinance upon the minor known as the “Ordinance of

the Love of 304l " This is a sacred ordinance of the FLDS Church Which is not to be

communics s wok people outside the Church and only for faithful members narmed by

revelation: 1 i the Prophet, See Affidavit of Alvin 8. Barlow (attached hereto as

T U

' The e augrvas his right to further object to the admission of the religious recording
as irrelevs: studicial under the Utah Rules of Evidence,

2
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Exhibit & b dictation contains no evidence relevant to the pending allegations that
Jeffs was < o sosomplice in the rape of Elisa Wall years before the making of the audio
iape.

Fhorinti b a search warrant issued by a federal magistrate in Nevada, this
audio recs i was refrieved by the FBI from an electronic devise seized from the
vehicle at 11w e of Jeffs’ arrest in Nevada on August 28, 2008. The audio recording
and other il electronic and paper records are currently protected from disclosure
pursuant io fecdeval and state court orders. The federal search warrant required federal
authorities "« keap the seized records under seal. Search Warrant, 2:06-mj-00618-
PAL, Uniteu Sinne District Court, District of Nevada, The United States District Court
for the e 2 o1 Utah assumed jurisdiction over issues pertaining to the search warrant
in United & =lue v, Warren Steed Jeffs, Case No. 2:07-cr-00148, In resolving Jeffs'
“Emergane fztion to Seal and Establish Procedures for In Camera Review of Seized
Protectec =« (wss Records,” United States District Court Judge Dee Benson, District
af-Utah, « = o fzderal authorities net to disclose the seized records to any third
parties. vuil 12 Hizison further ruled, however, that the special fiduciary could access
the relicicu: woads pursuant to order and process previoule issued in the Third
Judiciad D w2t Dourt, Salt Lake County. Order, June 7, 2007, United Stafes v. Warren
Steed Jgiy Uans No, 2:07-cr-00148 (attached hereto as Exhibit B).

The st fiduciary subsequently received & copy of the seized records
pursuant iz o witated Protestive Order signed on June 27, 2007, by Third Judicial

District o4 ¢ dge Denise Lindberg in In Re The United Effort Plan Trust, et. al., Civil

3



PaGE  93/40

93/12/2897 1 .0 I217468608 BI
No. 0531 .+ sitached hereto as Exhibit C). The Protective Order deemed all the
records {5 i . nrfidential and prohibited disclosure to third parties absent consent of
the pariic: o zar of the court. After receiving service of the subject subpoena duces

tecurn. b w oo fiduclary adhered to the provisions of the Stipulated Protective Order

and filed = Liuotion thereto in the Third Judicial District Court, as well as notified the
prosecit s L instant case of the objection and Stipulated Protective Order. The
Stipulata: 1o slive Order recognizes Jeffs as the real party in interest and authorized
Jeffs, or Hir e nines, to protect the seized records in the fiduciary's possession. By
this motic 1="= sesks to quash the subpoena to prevent disclosure of constitutionally-

protected - s material deemed sacrad and confidential to Jeffs and the members

ofthe FLi - e pih,

ARGUMENT

LE

#24, the United States Supreme Court held that the First Amendment
requirec ¢ a0 it action that burdened the free exercise of religion to be justified by
a compal v camnmental interest and that the action be the least restrictive means of
promosioy 1w urest. See, e.g., Wisconsin v. Yoder, 406 U.S, 205, 215, 234 (1972);
Sherbeil v e, 374 U5, 308, 403, (1963). In 1980, the Court modified these
decisiors o 1w byment Division, Department of Human Resources of Oregon v.

Smith. 4% . 172, 88385 (1990), when it held that the compeliing interest/least

restrickve - 2000 et did not apply when the burden on religion was imposed by a
faciaily e - w0 o« of general applicability. The Smith court found that the government

4
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exercise ot rsiigion which cannot be supported by a legitimate state interest becauss
the audiz: - suarding is unrelated to the pending charges concerning the alleged rape of
Elisa Wit 11 7007 0 2003, The subpoena is in no way an exercise of neutral
governm.: { auttority in that it specifically targets the religious records of the FLDS
Church. © o “laleah, 508 U.S. 5t 531. As such, the heightened scrutiny test applies
to the Fiul A-erdment analysis. As discussed above, the same strict scrutiny analysis
applies v1 o the LHah Constitution regardiess of whether the issuance é{ tha
subposny i 4 reutral exercise of govemnment authority.  See, Holm, 137 P.3d at 766-
71 (Curhen o concurning In part and dissenting in part).

Guw srrent infrusion info sacred and confidential religious records infringes on
religious 1 st unless the compéliing interest/least restrictive analysis is satisfied.
See, Moci s . Marcleroad, 104 £.3d 1522 (9th Cir. 1997) (priest established prima
facie Firs: - mendrnent and Religious Freedom Restoration Act claims by showing that

governm:: - tnad and retained tape of conversation that the priest's religion required

him to keso conficential) overruled on other grounds by City of Boerne v. Flores, 521
WS, 807 817 Solety of Jesus of New England v. Commonwealth, 808 N.E.2d 272,

<04} {deciding that under state's compelling/interest least restrictive

279-80 {11 =
means s relgicus adherents established prima facie case by showing that
governmer Lurdened religion by inguiring inta communications deemed secrat by
refigious « o irinel

The dnehed declaration by Alvin Barlow, a lifelong member of the FLDS

Chureh, & surales on the FLDS Church as an established religion adhering to certain

6



gaslz/emar il $117408088 BI FAGE 12/48

sacred a0 aonidential doctrines (Ex. A, Aff. at 1-3); see United States v. Meyers, 95
F.3d 1477, 1643..84 {10th Cir. 1698) (listing factors indicating that a religion qualifies as

. The declaration aiso verifies that maintaining the secrecy of the

a sincern: ot
confident: reigious records is central to the FLDS Chureh's religious practices.
Gertain ¢riinanses and the revelations and teachings of the Prophets, including Jeffs,

are also suwmiad confidential. (Ex. A, Aff. at 3); ses, Mockaitis, 104 F.3d 1522 Society

of Jesug " liew Ingland, 808 N.E.2d at 278~80. The disciosure of sacred religious
ordinancey fzaching, and revelations o those outside of the FLDS Church constitutes
an ipfring s rert o1 the religious betiefs and prastices of the FLDS Church and Jeffs.

By orring forth with factual evidence that the FLDS Church is a sincere religion
and that - wiearcise of that religion is substantially burdened by the prosecution's
competie: ruducion of sacred materials, Jeffs has made a prima facie case that he is
enfitied {0 . otaction under the federal and siate constitutions.  The State cannot show
that it has ooy aiihimeate interest in the production of the religious material in the instant
case badi g he remrdéﬁg does not relate to the pending allegations of rape.
Moreowar 2 prosecution cannot establish that the compelled production of the

irrelevant o igiows materials is the least restrictive means by which to carry its burden of

proof i fr v nwe i case. Accordingly, the compelled production of the sacred and

sus record for use in the instant case impinges on Jeffs' rights of

confids
consciencs - srercise of religion under the state and federal constitutions.
vare ey contexd, the audio tape memorializes various sacred and confidential

religious ©o s #nd beliefs, including sacred revelations and ordinances, which have
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A preset o ova s e in he instant case.  The fact that the majority of people may ridicule
ordeuit ose beiefs does not justify their exposure to the public eye. The Utah and
United & o8 Losstitutions protect even the unpoputar religious beliefs of small

insulater oy o communities such as the FLDS Church.

CONCLUSION

Eesodon the foregoing, Jeffs respactfully requests this Court to quash the
subposr - oon pelled production of constitutionaily protected religious materials.

Bl i fids 12th day September 2007,

BUGDEN & ISAACSON, L.L.C,

WRIGHT, JUDD & WINCKLER
RICHARD A. WRIGHT

Attorneys for Defendant
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CERTIFICATE OF SERVICE

e wliy cuctify that, on the \Uz>day of September, 2007, | caused to be served a
' opy of the foregaing by the method indicated below, and addressed to

___ HAND DELIVERY
U5, MAIL
—___ OVERNIGHT MAIL
" FACSIMILE:

Brock . &
Washi
178 Mot
St Gewrow W
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DECLARATION OF
ALVIN 8, BARLOW. SR

ALV H BARLOW, SR upen penalty of periury. declare and arest that the

et accuniie o dhe Best of my knowledge:

i member of the Fandamenta! Ohurely of Jetug Christ of Lattor Day Saints

~

CERLRT g awve been so for 68 years. Through Titklons study and pariicipation in the FLDS.

s Ristory . doctrines, amd religious pracrives,
erorigins o the FLDS reaches back to the establishment ol fhe Chureb of Jesais

hpis ob

Abvn Dk Saiatg, foundoed snd jend by'ﬁz% Fragihee Joseph Smith in the 18308,

Hee dith and docirines of the i-‘i‘.DS ave embadicd in the sacred texts revealed by
et 0 e n Cinseph Smith, Including the Soek of Murmon, Dactrine and Caverents and
Feerdas ool ive. Qiber sperad wrilings conirnd 1o tee FLIIS are the Prophe Joseph Smith's
Srrpvige L osk of e Binde apd Logrires on Foithe and the .fcm;?‘n;! of Discanrses, which

voms of Prophets aad Aposties along with the teaching of other varly enders ol

U Tl TEED A T same writings conmon o the son-fundsmentatist Churel of Tesus

Chriat o 7] st ey Swints, which is headguartered in Sek Lake City mLES™). Addidonally,

s s red e teaching and writing of the Propiars Leroy 8, Jabason, Rulon T.

% srieily adbere o the above writing and 1eachings of the Prophe:

vi s vrdslned gugeessory. Iy 1543, the Prophet Smith revepled the doctrine of
pharal e o g aeh s set forth i Secthen 137 of the Doereine and {nvencaes, His

Fate: n Yo sk Jobm Tavler abse taoght and mihered 1o the dectiioe of plueral
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ey g DT Willord Wondrudt e then lender of the Church. disavowed Seation! 37 i
Fras o peiesiyressare. T shis date. bowever, Section |32 rematng a part of the Docirme
¢ i bothowing the renenclation of the decirine of plural marringe, 1 division
o s ik Church with the FLIDS comtiniog to adkere 1o the dostring of plura)
L EA o LD which secepted the renunciation, The mere recent spivhwal eaders of the
Folir nowg boen tho Prophists Leron SO Jobnson and Rulon T, JeiTe, The current Tresident and
o 0§, deifs, sl hus been the spirfmal feader of e FLDS since 202,
ovonding to FLIDR doatrine. the power and anority of God 1o act in His name
AR = g upon one man (Prophet) ot o iime seecrding o daails in Docrrine ongd
Coveroon 157 and other verses armmerated therein, The autheriy of the pr%gst?mud which
comrs v Pl 5 Chareh inchades o fovels of priesthood, the Melchizedek :md:;\arunic
re :hewii:wi’z#d by Ged through the Proghet,. The priesthood is organized inlo
vroien e e eosh difering levels <.!f":=::$h£krit;'l to porforn saceest rites and osdinances te huip
forae o proece B the Second Coming of the Lord Jesus Chrlst and guakily for Celestial
S The FLDS has an estahlizhod priesthood erder which is similay wthe LDS |
Bicopres s i MroshetPresiden: is the spi?inlmi brauder of the FLIDS. The General Authorities ‘
b ] soney. the Quoram of the Twelve Apusthes, Presiding Bisheps, and Fiegt angd
RORER <ol Seventy, The ares and ocal waliorities snd quongns include patrisrchs.
. |
bishope e, prdws, teachrs, durcons, and cotnselons, ;‘

wwes of the FLDB practive saered corermonios and ondinances. engage in

Idiwi o ons gesim priver ol worship, adhese o a dfesvie code of conduct. and eelghmag

Urdinanses are blessings bostosved on o momber theough Jdiving sathorite

ba

o

S— RS S




£ 18/49
P3/12/2007 11:. 0 17458508 Bl PAsE

v

S e s members advancerenl owards yualitving for the Celestiol Kingsdom of God.
Praiees s nods baptiso, conferring and revsiviag of prissthood authority, mdrriage, healimg,

Salrn reutn ocher erdinanens. Many ordinances are deenme sricdy confidential, Pursuan o

Crerenerd of eeriain ordlaanues must by recarded in the presence ol witpesses and

Pt viel One ol e rources for teeording ardinances s found in the Joumal of
|
R p 259 Orson Prot, Gcsober 7. 1873 1
- tditivaatly, FLDS followers are governed by lac law of aceountaili Vi ; _
H i
ey, which reguires them to engags in confidential communications with |
|
fea st Teaders 50 otiest to thefe faith and gonfacs any wrongdoing, These ,
o, Plaecrnniostions may be in wrising or verinl. The priesthood hierarehy provides E
Suoed o atied spivitant guidenoe o the rembers undor thoir respeetive authorities. Th , J:
wades of the grzire FLIDS, provides spiriual puslance, which is desnod
el hvidual and groups of individualg within tie Chorch, The disclosure of _ i

s oriede pursimnt to e faw o {accountability v sonemivmbers significent |y

It UL enenrhers” spivitual path wwards Godos Eingdom. a other words, this

utiin ot or s nesers iy a vielation of confidonice angd destractive oo the f2ith of those seeking
el o s itarion i the Celestial Kingdow of Cied. The taw ol accountabilioy i

beybir o o i s derived from revelation frems God and exprassed in many snered

v wotuding D&C OLTS 10015 ournal OF Diseourses, Vol, 2. P59 Orson
Pra: G L TULSGD T M0, Brigham Young, fune T 1ESS: Vol 17 P74 Erasius
Spow ] L

washings and revelatons given to the Prophet are strietly condidential aud are
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£y i hess wha God, hrough the Priphut, designatss o receive such sacred and

P

e cnevianons. The vnowthorbeed disclosure of » tezching or revelation w a person

-l DL 58 deged a sinfl breach of God's conliderce and muy b grounds for

Fhe divine revelations and weachings are the core of the FLDS refigiogs

urad possession of teachings and reveistions by nen-members vialtates the

wss of ingtmction fom Qur Father in Herven. It sirikes o the vory hotirt of

Graly those sefected by Gikl. through the Praphet. may receive the divine

s revadations, FLIDS mambers are goided in their prapasation for the Cales:fal
S elaply saled it Monmon, Seotion 5112 Mok 1o ey gift ko wiro gy seove

el v fninhs, Trifle st with soered things. The sacradness and con fideaviality

oE I ety rovelations and Dstructions 1o the Prophess are based on severad chureh

¢ oacnot mited G, Momnon 6160 Marthew 6 Aima 17138, 443, 20:37;

we -

CEES ekl 106, 4 Nephi 127 DO 9. 4126, 6354, 104:34-66: TPIS. Seation Four

il

Ve LEEINETT, May 10, 1970 Colorwdo Clry, Apizonn 2U0A™: YR 13 tamuary
bt Sl LSI 126241263, Angust 15, 1976 COAL LYY 02350, June R, 1969
Pl 2y 10, 1970 COAL RTT 1287 June 3, 1974 COA: RS 422 13 Novembar

b,

Welition o ihs confideatialiy of the Propher™s rivelintions and writings, other

trn e are deomed st secred and eonlidential, including bot mo fimited o

Frowtinn Beniby, and sidie resosds, In large pant, the need 1o protect the sach

nnl vesere stems Trom (e fong bistary af persecution, ridicule, harassment. and

i the Dithdld by sun-members and aposies. This Bistory of persecution has

R
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pirst dasepd Sovith frundad the Chursh zad continues today in sreat foroe

LYo 1

wors o the FLDS.

s PLIDS ders nol engage i missionery work o proselyte our doctrines npns

il the FLDS seeks 1 pravide encouragement and support, both fumparaf

i wurvent members and o all Bithl individoals, a3 well as o prewvide strongsh

ety seckisg the Trith of the Gospe of Salvation.

Fav ol Aprit, 2607

s A ;
Chendbead, |
YL

=
v

R P "
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CUUTATES OF AMBRRICA,

Cgrt L L A R

F Il YeRibEy BI

DISTRICT 07 ymuy

INTHE UNITED 5TATES DISTRICTY COURT

HETRICT OF UTAR CENTRAL DYVISION

HrEiERD ORDER

DT,

Cuse Mo, 2207er(0148

ofenduat, Judze Dee Benson

o b oiene befere the Court for bearing ou May 24, 2007, regarding the

~Emrginey Motion to Seal nnd Bambiish Provodures for In Camera Roviaw

t: Hglows Resords™ (CR 85, upon comuidenasn of the parties” respeelive

Cowd ey, endl for wood canse shown
A RAILES e e defatard’s motion s GRAW U300 w dhe axnent that the

Crrlb o dlstiese any of the elempodc aod peped records selzed from

G

shawse Aggost 28, 2006 1o third pariies.

T3 et the defoadines motion is GRAMNTED 19 the oxtent et the

e ateen wy and &l smords sebred whick s bevord the seope of e

L mgatd i Case No, 200m-008 1P AL, Diadsrof Nevada, which

USSR | GRS

PRGOE 22748

A b st e
BRI
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Ly
Pord0r DB Documerd 18

wly the search and seizure of evidenee relevant to violakions of Title 1%,
v oo, Sections 1073 (Undawhid £light s £ 168 Prosooution) and 1071

t ot Agrey], bsbioverd f bave oocusred 25 and after Yune Iy, 2008,

7 1his order, the government shal bave pngl fuly 2, 3007, to retrievs

wslals thoge yorords which are refovan: w the sforcmentdonsd
oo wsnpeior of ihe soview poriod, e govanosst shall remim 1o the
rrvords deemed relevant o the sformnsntnag violadons, The

wyinove 1o exiend the period of review

s zood omuse shown, The law

ro Judd & Winckler shull fold S menreed Iz In ssevow on the

“uedd] seeh e that e Bovelasy for Uie Lobied BETort Blag Teust ks

v i insdeet waid progerty purss

2 or vsbpoens previcusty

+ i Judieie] Dierice Csart of Salt Eabe e

T e the datang

g aration i TENTLD m the extan: that it seeks to

v opxaelizh ir oaniern paview procedures ¢

smere of the prosecution.
FTVER ORDERED dnt ke government 1o oJs 1o the defendant a copy of

T Lau ]l yupporting the abovedewrihed sos

TR

R DRDERED it the st nam o

5, priviloge loy procedures,

- s o e defonee counsels wse of coplos o seued materials, as previtwsly

1+

pariivs znd EE orial

e it sentch st are losveby pemnoved.

%

o Blates Ansraeys wad sgeots of e Ve nd Borean of Invasigation

5

i ave, thepefose, wuhamenad e o Ao aniped fleme o datzrmine

cezerinned viclsdons, After the ooy osont bag ientified relevant

b

Page2uia
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2007,

'-.5 _
e
DEE 3ENSCH
United Stare Diardz Cour Judge

e s g

vl MR B T ¢ 0

AR, St 1481125 P58 e et 1 A2
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SHIELDS (2947)
LLLISTER (6709)
T, SHIELDS (6031)
: i{img Smia BoG

STATE OF UTAH

BER & MCCULLOUGH

Broce R, Wisag, a5 the Conrl-Appointed

ICIAL DISTRICT COURT OF BALT LAKE COUNTY

BI PAGE  26/48

FiLEp oy
Thirg di}ﬁi‘fg Ougy |

JUN 27 m7

L pory

: . Dopuay e

: ey ol S Urnted Bifart Plan Trist
IR TTRD LD
SR OF THE UPITED
: Vi {Dated Movernber 8,
% esianed on Kovenber 3,

B, including known
PALLOW WARREN
JEFFS, WINSTON
FAMES ZITTING  AND
RIS wihkie” WILLIAM L

W DOE TRUSTEES 1

STIPULATED PROTECTIVE ORDER

Civit Mo O

BRI LET

Juddpe Sedice Lindberg

whisen (the "Fiduciany'y, s Couresponinie Speciat Fidusiary of the Unied &iTort!

it

Fupdes: & Lsaneson. LLC (eoliactvely, we "Subpornsed Parties”), stipulate @

oo 2, the Pideetry srennged s el

gt Purtizs {Subpoen

ST ey the TFrasi™), by and through covesel, sud Wareen 8. Jeffs, Walter Bugden, Jr

Cor gartain documents us Bllows

123

suunce el service of four (4) subpoonas

PR e
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P Rupden & Psaasson, LG, obiscled (o i Subpoenss pursuact o a lener, a copy of

i ad hatete as Exbibic A,

LW ally Bugdean, Iy snd Tars saacson), b

Dl ZUOALLT (CHasmelzde Docunvests”)
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Lo May 14, 2037 twee of the four Swmoensed Parties (Wally Dudgen, I, Tara

ubipocnsed Pery, Warren S, Jolfl, has gsver objected to the subpoena served upon

Yoo May 23, 2007, ibe Fideeinry filed end swrvod upon the Subposnped Pasties 2 Motios

2t

iGases with Subposnws ("Velions w Comp

damen B Jeffe i ropresented {n erbndnnd procdedings by the law finn of Bugden &

ot wth the law firm of Wiighs, Judd &..';

el Standsh el Rishand Wl

tie Moton W Compel only w3 o the

Taie Supuleted Protective Ui

r Deading [ of Bxlibin "4 of du Sobpoonss mors spegifically dessribed v

Crde docmments which s losatad In the Unailiasc Bseslade musmabile
wiyg the eest of Wamrm ‘s’"cci JL;f‘n i Clack County, Nevada, on

Gtipulated Frowsaive Jrder Jdoes aor mosolve the Motion to Cornpel os to i

< cureribed in hesdinzs i, and {1 of £ ¢ "A" 1 the Subpoetas.("Other

Supulated Protective Ordar

¢ me Other Donerenis, the patties oo

agrog that s Ceurnt may Jisue ap Ooisy oo Compel,

= Decurnents arw confidensial,

Ths Subpoonped Parties sssert thar the

2 Fduciary dovz aal agree that :hn Hacabsoe Documents are sonfidential bigt

JRRSN: AR
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B ] determined osharwise, the dosumenis will be weated a¢ confidential under the

' -

& wag of this Stipalated Proteetive Order,
This Stipuleted Proteetive Grder shall i be 8 waiver or estoppsl of the
B 1t aseert that the Bscalade Documents e noe confidential,

Lhe orighml Esealade Ducinsnts are cuavsiely ji the possession of the FBI
a5 Siales affsrneys oflios lnested in Salt Lake Clry, Umh,

anneston with n ledese! erindnal mvewyad
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